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 Chairman Broadbent, Vice-Chairman Pinkert, and Commissioners, thank you for 

allowing me the opportunity to provide testimony today on behalf of the Alliance for Fair Trade 

with India (“AFTI”). 

 

Narendra Modi’s inauguration as prime minister of India in late-May 2014 brought with 

it great promise for the U.S. business community.  Upon taking office, Prime Minister Modi 

declared India “open for business” and committed to incentivize investment and “give the world 

a favorable opportunity” to trade with India.  Unfortunately, such hopeful rhetoric has not 

translated into concrete action.   

 

Over the last several months, the Modi Government has not made any substantive effort 

to address longstanding issues of concern for U.S. industry.  Instead, the flurry of high-level 

meetings between the U.S. and Indian governments that encouragingly characterized the first 

several months of the new government has simply resulted in the retention of the status quo.  

This status quo includes a range of discriminatory policies and practices with which the U.S. 

business community has consistently expressed concern.     

 

AFTI was launched in June 2013 in support of increased action to address the barriers to 

trade and investment U.S. companies are facing in India and to serve as a mechanism for 

engaging with U.S. policymakers on such issues.  It is with this in mind that I wish to highlight 

in my remarks today several issues that have either arisen, or remain unresolved, since the 

International Trade Commission’s (“ITC”) investigation and report last year on India’s industrial 

policies and the manner in which they discriminate against U.S. trade and investment.  These 

issues fall into three broad categories: policies and practices that discriminate against U.S. 

information and communications technology (“ICT”) companies; discriminatory patent 

practices; and policies that result in the forced transfer of technology. 

 

ICT Concerns    

 

AFTI and its member companies in the ICT sector were encouraged by the meeting of the 

U.S.-India Information and Communications Technology Working Group (the “U.S.-India ICT 

Working Group”) earlier this year.  AFTI strongly supports its mission to strengthen 

collaboration between the governments and private sector of the two countries in the ICT field.  

But, as has been the case with other recently started or resuscitated dialogues, the U.S. ICT 

Working Group has yet to yield any measurable progress on a number of longstanding concerns 

shared by U.S. ICT companies.   

 

These concerns include the following three issues: 
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1) The announcement, in the Modi Government’s first budget, of a 10 percent tariff 

increase for certain telecommunications equipment.  The tariff increase—which 

removed the existing basic duty exemption and implemented a 10 percent basic 

duty for the importation of a range of telecommunications equipment—is likely in 

violation of India’s Information Technology Agreement commitments. 

 

2) The requirement to allow telecommunications service providers and government 

agencies to inspect a vendor’s manufacturing facilities and supply chain.  

Mandatory exposure of such extensive aspects of a commercial enterprise, 

without adequate data protections, denies fair and equitable market access to U.S. 

telecommunications vendors.   

 

3) India’s requirement for telecommunications equipment vendors to test all 

imported ICT equipment in labs in India.  This requirement goes against global 

norms, and likely is in violation of India’s international legal obligations.   

 

AFTI and its members have raised these longstanding concerns in a number of forums.  We 

elaborate on these concerns further in our written submission.   

 

Discriminatory Patent Practices 

 

In December 2014, India’s Department of Industrial Policy and Promotion published a 

draft National IPR policy which stated, among other things, that India’s IPR laws are fully 

compliant with its obligations under the TRIPS Agreement.  AFTI and its membership do not 

believe this is correct.  As outlined in our Section 332 submission to the ITC last year, we have 

consistently expressed our concern that Section 3(d) of India’s Patents Act, along with certain 

provisions and procedures within its compulsory licensing regime, are inconsistent with India’s 

international obligations.   

 

The reality is that our members have not seen any substantive improvement on these two 

issues in the period covered by this ITC investigation and continue to have deep concerns about 

the manner in which they discriminate against U.S. industry.  Moreover, other aspects of India’s 

patent system have remained hostile to U.S. industry, as evidenced by several patent revocations 

and denials in recent months.  These include the March 10, 2015 revocation of Spiriva, the 

December 31, 2014 revocation of Humira, and the December 19, 2014 revocation of Bonviva.  

 

 Forced Transfer of Technology 

AFTI and its members are troubled by the fact that the Modi government’s recently 

published Draft IPR Policy sets out as an area of study “[p]rotection of undisclosed information,” 

but intentionally excludes “data exclusivity” as an area for future policy development.   

Regulatory data protection, or data exclusivity, is an important protection mandated by TRIPS 

Article 39.3.  India’s ongoing failure to ensure that there is not unfair commercial use of an 

innovator’s time- and resource-intensive regulatory data by a follow-on manufacturer for a fixed 

term is inconsistent with this obligation.  Moreover, it strongly disadvantages innovative foreign 
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companies, as valuable test data submitted by innovator companies to regulatory authorities can 

be used by companies producing generics as a basis for the approval of their products. 

Additionally, and as highlighted by the ITC in its December 2014 report, India lacks a 

statute that specifically governs the protection of trade secrets, and there is little case law on the 

subject.  This inadequate legal framework continues to create uncertainty about the 

circumstances under which trade secret protections and judicial relief will be available in Indian 

courts.  India is required to protect trade secrets based upon its international legal commitments. 

Thank you. 


